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Poccurckon ®enepaunm

ITOCTAHOBAEHMWME
KOHCTUTYUMOHHOTO CYJA POCCUHCKOW ®EJEPALUU

Mo Jely O NpPOBEpKE KOHCTUTYUMOHHOCTM TNyHKTa 1 crateu 234
I'paxxnanckoro konekca Poccuiickoit denepaniu B CBSI3M C KaloOO#
rpaxzaanrHa B.B.Boikosa

ropon Cankr-IletepOypr 26 Hos16ps 2020 roxa

Koncturyunonnsiit Cyn Poccuiickoit @enepannu B coctaBe IIpeacenarens

B.JI.3opekuna, cyaeir K.B.Apanosckoro, I'.A.I'amxuesa, JI.M.XKapkoBoii,

C.M.Ka3zaHi1ieBa, C.1.Kus3ena, A.H.KokoToBa, JI.O.KpacaBunkoBoii,

C.I1.Magpuna, H.B.MensnukoBa, }0./[.Pyakuna, B.I".IpocnaBueBa,

PYKOBOJACTBYACH cTaTbheil 125 (wacts 4) Konctutynum Poccuiickoit

denepaliyii, MYHKTOM 3 4acTH MEPBOM, YACTIMHU TPEThEW M YETBEPTOU CTATHH 3,

4acThlO MepBO# cTaTthu 21, cTaTthamu 36, 471, 74, 86, 96, 97 u 99 denepanprHOrO

KOHCTUTyllMoHHOro  3akoHa «O  Koncturynmonnom Cyne  Poccuiickoit

denepannny,

paccMOTpCiI B 3aCCIaHHUU 0e3 IIPOBCACHUA CIyIODaHHA ACJIO0 O IIPOBCPKC

KOHCTUTYUHOHHOCTH ITyHKTa 1 crateu 234 I'K Poccuiickon @enepanuu.

I[ToBomoM K paccMOTpEeHHMIO Jiella sSBHJIAch Jkajgo0a TpakIaHWHA

B.B.BonkoBa. OcHOBaHMEM K PacCMOTPEHHUIO Jeia sSBUIach OOHApyKUBIIASICS

HCONMPCACICHHOCT B BOIIPpOCC O TOM, COOTBCTCTBYCT JIK KOHCTI/ITYI_[I/II/I

Poccuiickoit @enepannu ocriapuBacMoe 3asiBUTENEM 3aKOHOIIOJIOKEHUE.
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3acmymaB cooOmeHue cyabu-nokiaaguuka [ A.l'amxueBa, wuccinegoBan
MpEACTaBICHHbIE JOKYMEHTHl W WHble Marepuanbl, Konctutynumonssii Cyn

Poccuiickon ®Penepanuun

YyCTAaHOBHUI:

1. Cornacno nyukty 1 crateu 234 I'K Poccuiickoit ®enepanuu auno —
TpOKIaHUH WIM IOPUIWYECKOE JIUIO, — HE SBISIONMIEeCS COOCTBEHHUKOM
UMYIIECTBA, HO JOOPOCOBECTHO, OTKPBITO M HEMPEPHIBHO BJIAJCIONIECE KAK CBOUM
COOCTBEHHBIM HEJBIKUMBIM HMMYIIIECTBOM, €CJIM HHBIE CPOK U YCJIOBHS
npuoOpeTeHusl He MPETyCMOTPEHBI HACTOSIICH CTaThed, B TeUCHUE MATHAAIATH
JeT AuM00 WHBIM HMMYIIECTBOM B TEUYEHUE IMATH JIeT, NPUOOPETaeT MpaBo
COOCTBEHHOCTH Ha 3TO HWMYIIECTBO (MpuoOperarenbHas JaBHOCTh); TPABO
COOCTBEHHOCTH HA  HEJABMKMUMOE UM  HMHOE€ HMYIIECTBO, IOJJIEkKalee
TrOCYJapCTBEHHOW pErucTpaluy, BO3HHKACT Y JIMIA, MPUOOPETIIEro 3TO
UMYIIECTBO B CHITy IPUOOpETaTeIbHON JABHOCTH, C MOMEHTA TaAKOW PErucTpalu.

1.1. I'paxxnanun B.B.BoakoB (B ubeM Jeie NpUBeIeHHAS HOpMa IPUMEHEHA
B pPEIAKIMH, AEHCTBOBABLIEH 10 BCTyIUIEHHS B cuily dDenepaibHOro 3akoHa oT 16
nekabps 2019 roma Ne 430-®3 «O BHeCeHMHM HW3MEHEHHH B 4YacTh IEPBYIO
I'paxxmanckoro konekca Poccuiickont denepanumn» U HE BKITFOYABIIEH CII0BA «ECIH
WHBIE CPOK U YCJIOBHS MPUOOPETEHUSI HE MPEAYCMOTPEHBI HACTOAIIEH CTaThE» ) C
1997 ropma sBiseTCS YJIEHOM Tapa)KHOrO KOOIEpaTHBa M BJIAJEET 3€MEJIbHBIM
Y4aCTKOM M pACMOJOKEHHBIM Ha HEM TapakHbIM OOKCOM Ha OCHOBaHUU
3aKJIIOUYEHHOr0 ¢ rpaxkaaHuHoMm II. joroBopa Kymin-npofaxu (B MOATBEPKICHUE
COBEpIIIEHUSI KOTOPOTrO MM Obllla MpebsBIeHA paccMaTpUBABIIEMY JEIO CyIy
pacnucka B TMOJYYEHHHM JIC€HEXKHBIX CpeAcTB). [Ilpm 3TOM [aHHBIA 3€MEIbHBIN
y4acTOK npuHaiexan [l Ha mpaBe MOXU3HEHHOIO HACIEIYEMOrO BIIAJICHUS
(pemienne AamuHECTparwu ropoaa [NomumpiHo-2 oT 22 staBaps 1993 rona).

Pemennem OauHIIOBCKOTO TOPOACKOTO cyaa MockoBckoi oOmactu ot 19
deBpanst 2018 roma B.B.BonkoBy o0TKa3aHO B YyIOBICTBOPEHHH WCKOBBIX
TpeOOBaHUN, NPEABSIBICHHBIX K TapaXXHOMY KOOIEpPAaTUBY, Ha TEPPUTOPUU

KOTOPOT'0 PAaCIOIOKEHbl YKa3aHHBIE 3€MEJIbHBIN Y4acTOK M rapakHbIl OOKC, U K
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AAMUHUCTpaLMK TOpoACcKOro okpyra KpacHozHameHCK MOCKOBCKO# oOmactu, 0
MPU3HAHUU TpaBa COOCTBEHHOCTHU HA PACIOJIONKEHHBIA MO/ TrapakHbIM OOKCOM
3€MEJIbHBIM y4aCTOK MO JAABHOCTH BianeHus. CyJ MepBOM MHCTAHIMU OTMETHII,
yTt0o ropoa KpacHozHameHCKk MOCKOBCKOUM 00J1acTh SIBJISIETCS AMUHUCTPATUBHBIM
IIEHTPOM 3aKpBITOTO aJMHUHUCTPATUBHO-TEPPUTOPUAIIBHOTO 00pa3oBaHus, a
MMOTOMY 3€MEJIbHBIE YYaCTKH, PACIOJIOKEHHBIE B TPAHUIAX TaAKUX 00Opa3oBaHUM, B
COOTBETCTBUM C TMOANYHKTOM 6 TmyHKTa 5 cratbu 27 3€MEIbHOTO KOAEKca
Poccuiickoit  ®enepauun, Oyaydu  OrpaHUYEHHBIMH B 000pOTEe, HE
NPEIOCTABISIIOTCS B  YAacCTHYKO COOCTBEHHOCTh, 3a HCKIIIOUEHUEM CIIy4yaes,
YCTaHOBJICHHBIX (e/IepaTbHBIMU 3aKOHAMU.

CynebHas KOJUIeTHUsI MO TpaxAaHCKUM JielaM MOCKOBCKOTO OOJaCTHOTO
Cyla, OCTaBJsis Ha3BaHHOE pelIeHHWE cyaa O0e3 UW3MEHEHWs, yKas3ajga Ha
OMMUOOYHOCTh MPUMEHEHHUS CYJ0M TEPBON MHCTAHIIMU K CIIOPHBIM OTHOIICHUSM
noANyHKTa 6 myHKTa 5 ctaThu 27 3eMenbHOro kojekca Poccuiickoit denepanuu,
OIHAKO OTMETHUJA, 4YTO OSTO HE IOBJEKJIO MPUHATHE CYAOM HENPABUIBHOIO
pElIeHHs 0 CYIIEeCTBY TpeOOBaHMM (aneUIIMOHHOE onpeneneHue ot 18 anpens
2018 roma). Kpome toro, cynoM aneuisiiuOHHON WHCTAHITUU OBIJIO OTMEYEHO, YTO
B.B.BosikoB HEe MOT HE 3HaTh 00 OTCYTCTBUU Yy HEro OCHOBAaHWN BO3HUKHOBEHUS
npaBa COOCTBEHHOCTHU Ha CIIOPHBIN 3eMENbHBINA YYaCTOK, B CBA3U C YEM €0 HEIb3s
NpU3HATh JTOOPOCOBECTHBIM BIACNBIIEM IO CMBICTY Pa3bsSCHEHUM, JaHHBIX B
ab3ame TperheM TyHKTa 15 moctanoBinenus Ilnenyma Bepxosnoro Cyma
Poccuiickoit ®enepannu u Ilnenyma Beiciiero Apourpaxkunoro Cyna Poccutickoit
Oenepanuu ot 29 ampens 2010 roma Ne 10/22 «O HEKOTOPBIX BOMpPOCAX,
BO3HHUKAIOUIUX B CyA€OHOW NpPAKTUKE MPHU Pa3pelICHUH CIOPOB, CBA3AHHBIX C
3alUTONM IpaBa COOCTBEHHOCTHU W JAPYTHX BEIIHBIX MPaB», MOAITOMY CYJ MEPBOI
MHCTAHIIMM OOOCHOBAaHHO HCXOJWJI U3 TOrO, YTO MPABOBBIX OCHOBAaHUM st
MpU3HAHUS 33 HUM IpaBa COOCTBEHHOCTH IO JIaBHOCTH BIAJEHUS Ha 3TOT
3€MEJIbHBIM y4aCTOK HE UMEETCH.

Cynpss MoOCKOBCKOTO OOJACTHOTO CyJla, MpUHUMAs pelIeHHe 00 OTKa3e B
nepenade KaccarmoHHou jkanoOnl B.B.BoskoBa nis paccMoTpeHus B cyaecOHOM

3aCe€laHuM CyJa KAaCCallMOHHOM WHCTAaHLUMM, CO CCBUIKOM Ha NOyHKT 15
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nocranoBieHus [Inenyma BepxoBrnoro Cyna Poccuiickon ®@enepanuu u [Inenyma
Beiciiero Apb6utpaxknoro Cyna Poccuiickoit ®enepaunn «O  HEKOTOPBIX
BOIIPOCAaX, BO3HUKAIONIMX B CYACOHOM MpaKkTHKE MpPH pPa3pelieHUH CIOPOB,
CBS3aHHBIX C 3alllUTOM TIpaBa COOCTBEHHOCTH U JAPYTUX BEUIHBIX IPaB»
JOMOJHUTEIBHO OTMETHUJI, YTO HKCTEI[ BCTYNWJI BO BIAJCHUE HUMYIIECTBOM IO
caenke (Mo JOTOBOPY KYIUIM-TIPOJAXKH), TAaKO€ BIIAJICHHE HE3aBUCHMO OT €ro
MPOAOJDKUTENBHOCTH, MO0 cMmbiciy ctatbu 234 T'K Poccuiickoit denepanuu, He
MOET MPUBECTU K MPUOOPETEHUIO MpaBa COOCTBEHHOCTH IO JABHOCTU BJIAJICHUS
U TOpU TaKuX OOCTOSITENBCTBAX CyJA BEPHO TMpHUILIET K BBIBOJY O TOM, YTO
B.B.BonkoB He Mor He 3HAaTh 00 OTCYTCTBHM y HEro OCHOBaHUN BO3HUKHOBEHMUS
nmpaBa COOCTBEHHOCTH Ha CIIOPHBIN 3€MENbHBIN yU4acTOK, B CBSI3U C YEM €T0 HEeJb3s
PU3HATH TOOPOCOBECTHBIM BiajeibiieM (onpeaeneHue ot 13 asrycra 2018 roaa).

Cynps Bepxosnoro Cyna Poccuiickoit @enepanuu, orkazas B.B.BoikoBy B
nepeaade ero KaccarmoOHHOM ajaoObl JUIsi pacCMOTPEHUSI B Cy/1IeOHOM 3ace/laHuH
CynebHo#l koyieruv mo TpaxkaaHckuMm nenaMm BepxoBHoro Cyma Poccuiickoit
denepanuu, UCXOIUI W3 TOTO, YTO BBIBOJBI CyJa aNEJUIALMOHHON WHCTaHUUU
OCHOBaHbl Ha TMPAaBWJIBHOM TOJKOBaHMM W mnpuMmeHeHun ctatbu 234 T'K
Poccuiickoit denepaiivii ¢ y4eTOM pa3zbICHEHUH, COAEpKaIIUXCA B MyHKTax 15 u
16 mnocrtanosinenus Ilnenyma BepxoBHoro Cyna Poccuiickoir ®Penepauuu u
[Inenyma Briciero Ap6utpaxknoro Cyna Poccuiickoit @eneparuu «O HEKOTOPBIX
BOMPOCAX, BO3HUKAIOUIUX B CYICOHOW NPAKTUKE TMPU pPa3pelIeHUU CIOPOB,
CBS3aHHBIX C 3alIUTOM IIpaBa COOCTBEHHOCTH W JPYTUX BEIIHBIX IMpaB», H
YCTaHOBIICHHBIX MO Ny (PaKkTUYeCcKuX oOCTOSATEIHCTB, B TOM YHCIIC O BIaJACHUU
CIIOPHBIM 3eMEIbHbIM YYaCTKOM, NpPUHAJIEKABIIUM npeAbIIyIIEMY
MpaBoOoOIaaTel0 Ha TMpaBe IMOXU3HEHHOTO  HACIEAyeMOrO  BIIAJICHUS
(onpenenenue ot 9 stuBaps 2019 rona).

1.2. B cuny crateit 74, 96 u 97 ®denepanbHOTO KOHCTUTYIIMOHHOTO 3aKOHA
«O Konctutynuonnom Cyne Poccuiickoir ®enepaiuny, KOHKPETHU3UPYIOIIUX
ctathto 125 (yacth 4) Konctutynuu Poccuiickoit denepannin, KOHCTUTYIIMOHHBIH
Cyn Poccuiickoit denepanyii MpuHUMAET K PACCMOTPEHUIO KaJlO0y TpakJaHUHA

Ha HAPYHICHUC €I0 KOHCTUTYIMOHHBIX IIpaB U CBO60I[ HOPMATUBHBIM aKTOM, €CJIHU
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MNpUAET K BBIBOJY, YTO HUMEIOTCS NPU3HAKKA HAPYIICHUS TMpaB U CBOOOJ
rpakJaHWHa B PE3yJIbTaTe€ MPUMEHEHHUS OCIApPUBAEMOr0 HOPMATHBHOIO akKkTa B
KOHKPETHOM JIEJIE C €T0 YYaCTUEM, PACCMOTPEHHUE KOTOPOrO 3aBEPIIEHO B CYIE, a
TaKX€ HEONPEAECICHHOCTh B BOIMPOCE O TOM, COOTBETCTBYIOT JIM OCHAPUBAEMBbIC
nonoxxkennst Konctutynuuum Poccuiickoit ®enepaunnu. Konctutynuonueii Cyn
Poccuiickonn @Penepanyu IPUHUMAET I[IOCTAHOBICHUE TOJIBKO IO IMPEAMETY,
yKa3aHHOMY B Jkajo0e, ¥ JMIIb B OTHOIIGHMM TOW YacTH  aKTa,
KOHCTUTYIIMOHHOCTh ~ KOTOPOW  MOJBEPracTcsi COMHEHHUIO, OIICHHUBasg Kak
OYKBaJIbHBI CMBICIT PACCMATPUBAEMBIX MOJIOKEHUN, TaK U CMBICI, MPUIaBaeMbIN
UM opuIIMaIBHBIM W WHBIM  TOJIKOBAHMEM  WJIM  CJIOXKHBIIEHCS
PAaBONPUMEHHUTENLHOM MPAKTUKOM, a TaKXKe HMCXOIsl M3 MX MECTa B CHUCTEME
MIPABOBBIX HOPM.

ITo muenuto 3asaButens, nyHKT 1 ctateu 234 'K Poccuiickoit @enepanuu He
cootBeTcTBYeT KoHctutyuuu Poccuiickoit denepanun, ee cratham 1, 2, 15, 19,
35, 36, 45 u 46, B TOl Mepe, B KaKOW OH IO CMBICTY, MPHUIABAEMOMY €MY
NPaBONPUMEHUTENIBHOW  NPAKTUKOM,  NPENsATCTBYET  MPU3HAHHUIO  [paBa
COOCTBEHHOCTH B CHJIy NPHOOpETAaTeNbHOM JIaBHOCTH 3a JIMIOM, KOTOPOMY
NPEeXKHUN MpaBooOiaiaTesb Mepefal UMYIIECTBO MO JIOrOBOpY 0e3 HapylleHHs
IpaB ¥ 3aKOHHBIX UHTEpECOB Apyrux jull. Kak nmonaraer B.B.BonkoB, npuunHoi
ATOrO SIBNsieTCs (OPMANIbHBIN MOAXO/A CYIOB K OINpPEAENICHUI0 JOOPOCOBECTHOCTH
JABHOCTHOTI'O BJIQJIEJIbLIA IPU HEOMIPEEIEHHOCTH TAHHOTO KPUTEPUS B 3aKOHE.

Kpome Toro, 3asiBUTENb MPOCUT BO3JNOKHUTH HA CyH OOIIEH FOPHUCIUKIITU
00S3aHHOCTh TEPECMOTPETh MPHUHATHIE MO JEIy C €ro ydacTHeM CyacOHbIe
IIOCTaHOBJICHHUS.

CootBetrcTBEeHHO, npeameToM paccmoTpenusi Koncruryunonnoro Cypaa
Poccuiickoit @enepannu no HacTosmeMy Jeny siBisseTcss NyHKT 1 ctaten 234 T'K
Poccuiickont ®enepanuu, npeayCMaTpUBAIONIMKA, YTO JIMIO, HE SBISIIOLIECECS
COOCTBEHHHKOM HWMYIIECTBA, HO JOOPOCOBECTHO, OTKPHITO ¥ HEMPEPHIBHO
BIIQJICIONIEE KAaK CBOMM COOCTBEHHBIM HEJBIKMMBIM HMMYIIECTBOM B TEUYCHHE
MATHAALATH JIET, OprUoOpeTaeT nmpaBo COOCTBEHHOCTH HA 3TO UMYIIECTBO, — B TOU

Mepe, B KaKOW Ha €ro OCHOBAaHHHU pa3peIIaeTcs BOMPOC O JOOPOCOBECTHOCTHU
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BJIQJICHUSI JIULIOM 3€MEIbHBIM y4acTKOM, NEpeJaHHbIM €My MPEKHUM BIIaJCNIbIIEM
(rapaka U 3eMEJIbHOT0 y4acTKa) MO CHEJIKE C HaMEpEeHUEM MepeaaTh CBOU MpaBa
BIIQJIeTblla HA HEJBIKUMOE HMYIIECTBO, HE TMOBJEKIIEH COOTBETCTBYIOIIUX
MPaBOBBIX MOCIEACTBHI, Kak 00 YCIOBUU NMPUOOPETEHUS MpaBa COOCTBEHHOCTH Ha
3eMEeJIbHBIN y4acTOK MO JIaBHOCTH BJIAJCHUS.

Koncturyumonnsiii Cyxn Poccuiickoit @enepanuy Mpu  OCYIIECTBICHUN
KOHCTUTYIIMOHHOTO CYJONPOU3BOJCTBA BO3JEPKUBACTCS OT YCTAHOBJICHUS U
uccieoBaHus (GaKTUIECKUX 0OCTOSTEIBLCTB BO BCEX CIIydasiX, KOrJa 3TO BXOJUT B
KOMIIETCHIUIO JIPYTUX CYIOB WJIM HMHBIX OpraHoB (ctathsi 3 dDenepanbHOTO
KOHCTUTYIMOHHOrO 3akoHa «O  KoncturyunmonHom Cyne  Poccuiickoi
Odeneparuny). Mcxonst U3 ATOr0 YCTaHOBJICHUE JEUCTBUTEIBLHOCTH CJHCIKH 10
OTUYXJICHUIO 00BEKTa HEABMKUMOTO UMYIIECTBA (rapaxa, 3eMeJIbHOT0 y4acTKa),
PUPOIBI BEITHOTO MpaBa Ha 3€MEJIbHBIM YYaCTOK Y €ro MpOoJaBiia, UHBIX YCIOBUN
BrnajeHus B.B.BoikoBbIM  CHOpHBIM  UMYIIECTBOM, HEOOXOAUMBIX  JJIS
NpUOOPETeHHUsT UM TpaBa COOCTBEHHOCTH MO JIaBHOCTH, a TaKXKe ONpeJeleHue
000pPOTOCTIOCOOHOCTH KOHKPETHOTO 3E€MEJIbHOTO y4YacTKa M BBISICHEHHE HHBIX
00CTOSITENILCTB, UMEIOIMX 3HAUEHHUE JUJIS pa3perieHus: Cropa O BOSHUKHOBEHHUH
npaBa COOCTBEHHOCTH, BO3MOXKHOCTHM BO3HHKHOBEHHUS TpaBa IOJIb30BaHUS
3€MEJIbHBIM YYacTKOM COOCTBEHHUKOM HaXOJSIICiCs Ha HEll HEeIBUKUMOCTH, HE
oTHOocuTCs K nosiHoMouusiM Konctutynmonnoro Cyna Poccuiickoit @enepanu.

2. Cormacno Koncturynum Poccuiickoit dexepamuu mnpaBo dYacTHOM
COOCTBEHHOCTH OXpaHsAeTcs 3aKoHOM (ctaTths 35, "acTe 1); rpaxmaHe W uX
oOBeIMHEHUS BIIPaBE UMETh B YaCTHOW COOCTBEHHOCTH 3eMIIIO (CTaThs 36, 4acTh
1). IlpaBo COOCTBEHHOCTH W HWHBIE HUMYIIECTBEHHbIE IIpaBa TapaHTUPYIOTCS
MOCPEACTBOM 3aKperuieHHOro crtatbeil 46 (wacth 1) Koncturyuum Poccuiickoit
denepanuy mpaBa Ha CyAEOHYIO 3aIIUTY, KOTOpas B cuily ee ctareit 17 (dacth 3),
19 (wactu 1 u 2) u 55 (9acth 3) qomkHA OBITH MOTHOU U d(PPEKTUBHON, OTBEUATH
KPUTEPHSIM TTPOTIOPIIMOHATIEHOCTH M COPA3MEPHOCTH, C TEM YTOOBI OB 00ecrieueH
OaylaHC TIpaB ¥ 3aKOHHBIX HHTEPECOB BCEX YYACTHUKOB TPAXKITAHCKOTO 00opoTa. B
MPUBEJICHHBIX  KOHCTUTYLUHMOHHBIX  TMOJOXKEHUSX  BBIPAXXEH  OJAWH U3

OCHOBOIIOJIAraoInX aCNeKTOB BEPXOBEHCTBA MpaBa — OOUIENPU3HAHHBIN TPUHIUIIL
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HEMPUKOCHOBEHHOCTH  COOCTBEHHOCTH,  BBICTYHAIOIIMM  rapaHThel  mpasa
COOCTBEHHOCTH BO BCEX €r0 COCTABJISIONINX, TAKUX KaK BJIaJICHUE, MTOJb30BaHUE U
pacniopsikenue cBouM umyiiectBoM (Iloctanonenue Koncturynumonnoro Cyna
Poccuiickoit @eaeparuu ot 17 anpenst 2019 roma Ne 18-11).

HenpukocHOBEHHOCTh COOCTBEHHOCTH SIBJIIETCA HEOOXOIMMOM TrapaHTHEH
OecnpensITCTBEHHOTO UCIIOIb30BaHUS KaXKIbIM CBOUX CIIOCOOHOCTEH U MMYIIECTBa
U1 IPEANPUHUMATEIBCKON U MHOW HE 3allpellieHHON 3aKOHOM 3KOHOMUYECKOH
NeATeNIbHOCTH, peajv3allid MHBIX TpaB U CBOOOJ ueloBeKa U TPakKJIaHUHA U
HaJIeKAIeT0 HMCIOJHEHUSI COOTBETCTBYIOIIMX O00s3aHHOCTEH («COOCTBEHHOCTH
00s13bIBa€T») Ha OCHOBE MPUHIIMIIOB IOPUAUYECKOTO PABEHCTBA U CIIPABEIJIUBOCTH
U BBITCKAWOIIETO W3 HUX  KpUTEepUs  JTOOPOCOBECTHOCTH  yYaCTHUKOB
IPaBOOTHOIIICHH, B TOM YHCIIE B chepe IPakIaHCKOTO 000poTa.

B coorBerctBum ¢ Koncturynuen Poccuiickont @enepanin HIKTO HE MOXKET
OBITH JIUIIIEH CBOETO UMYIIIECTBA MHAYE KaK IO PEIICHHIO cyaa (CTaThs 35, 4acTh
3). Ilpu »>TOoM packpbiBasg KOHCTUTYIIMOHHO-IIPABOBOM CMBICT  TOHSATHSA
«MMYIIECTBO», MCIIOJIB30BAHHOTO B JaHHOW cTaThe, KoHcTuTynuoHusii Cyn
Poccuiickoit @enepanuu npumiea K BbIBOAY, YTO UM OXBaThIBAIOTCS HE TOJBKO
mpaBo COOCTBEHHOCTH, HO ¥ MHBIE BEIIIHBIC MpaBa (moctaHoBieHus: oT 16 mas 2000
roga Ne 8-IT u or 3 wurons 2001 roma Ne 10-II); crmemoBaTenbHO, Ha3BaHHOM
KOHCTUTYIIMOHHOM HOpPMOM TapaHTHUPYyEeTCA 3allluTa HE TOJbKO IpaBa
COOCTBEHHOCTH, HO M TaKHMX HMYIIECTBCHHBIX IIpaB, B YaCTHOCTH, KaK IIPaBO
MOCTOSTHHOTO (0€CCpOYHOro) IONb30BaHUS WM IOXU3HEHHOTO HACJIEIyeMOT0
BIasieHus 3eMelbHBIM yuacTkoM (ITocranosienue ot 13 nexabps 2001 roga Ne 16-
I1).

Takum oOpazom, momoxkenus ctatbl 35 (wacth 3) Koncturyiuu
Poccuiickoit denepanuu, aapecoBaHHBIE NPEXAE BCETO COOCTBEHHHMKAM, BO
BCSIKOM CIIy4ya€ HE MOTYT TOJIKOBATbCS KaK OTPUILAIOIINE KOHCTUTYLIMOHHBIE
rapaHTUU JPYTUX UMYIIECTBEHHBIX MPaB TPAXJaH U yMaJSIOUUE B KaKOW-IHOO
MEpe HMX BO3MOXHOCTH TAaKOW 3amuThl. Ha 3TOM OCHOBaHO M JEUCTBYIOLIEE
rpaXJaHCKO-TIPABOBOE  PEryJIMPOBAHHUE: COTJACHO [ paxkIaHCKOMY KOIEKCY

Poccuiickoit ®enepannu, B YaCTHOCTH, NPaBO ITOXKW3HEHHOTO HACIIEAYEeMOTO
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BJIAJICHUS, KOTOPOE B paMKax MPEKHETO 3aKOHOAATEIbCTBA  BBICTYMAJO
(GYHKIIMOHAIBHBIM aHAJIOTOM OTCYTCTBOBABIIETO MpaBa YaCTHOM COOCTBEHHOCTH
Ha 3€MJII0 U B OTHOILICHUM KOTOPOI'O JIEMCTBYET KOHCTUTYILMOHHBIA MEXaHWU3M
3alIUThl OT MPOU3BOJIBHOTO YMAJICHUSI WJIM OrPaHWYCHMS, 4YTO MPEAIOoiaraet
MPEIOCTABIEHNE TOCYIAPCTBEHHBIX TapaHTUW JUIAM, HWMEIOIIMM Ha 3aKOHHBIX
OCHOBAHUSX HE TOJJICKAIINUE U3IBSITUIO B COOTBETCTBUH C (PefepaibHbIM 3aKOHOM
3emenbHble yuacTku (IloctanoBnenue Koucturynumonnoro Cypa Poccuiickoit
®enepanuu ot 13 nexabdbps 2001 roga Ne 16-I1), noanexxur 3amuTe 1mo npaBusiam o
3amuTe npaBa coocTBeHHOCTH (cTaTthu 216, 279, 304 u 305).

ITon nelicTBUE YKa3aHHBIX KOHCTUTYLUMOHHBIX TapaHTUW MOJAMAAAIOT U
UMYIIECTBEHHbIE MHTEPECHI JABHOCTHOTO BJIA/IENbIA, MIOCKOIBKY TOJBKO HalW4ne
MOTI00HBIX TAPAaHTUIA MOXKET 00ECIeUNTh BHINOJHEHHE KOHCTUTYIIMOHHO 3HAYNMOMN
1[I MHCTUTYTa MpUOOpeTaTesIbHOW JaBHOCTH, KOTOPOH SIBIISIETCS BO3BpalllcHUE
UMYIIIECTBA B TPAXKJIAHCKUU OOOpOT, BKJIOUAs €ro HaJIekallee CoAep)KaHue,
0e30omacHOe COCTOsSIHME, YIiaaTy HajgoroB u T.1. (ompenenenue CyneOHOM
KOJUUIETUH 10 rpaxkaaHckuM AenaM BepxoBHoro Cypaa Poccuiickoit @enepaiuu oT
20 wmapra 2018 roma No 5-KI'18-3). Ilpu »stom Koncturynuonnsii Cyn
Poccuiickoit @enepanrii HEOAHOKPATHO YKa3blBaj, YTO MOJJIEP>KAHUE IPABOBOM
ONPEJCICHHOCTH U CTa0WJIBHOCTHU,  MPEJCKa3yeMOCTH W HaJIeKHOCTH
IpaXIaHCKOTO 000poTa, 3(PHEKTUBHOW CyneOHOW 3amIuThl MpPaB M 3aKOHHBIX
UHTEPECOB  €r0  YYaCTHHKOB  SABJISIETCA  KOHCTUTYILMOHHOM  TapaHTHEH
(mocranoBnenus ot 21 anpens 2003 rona Ne 6-I1, ot 16 HOa0ps 2018 roma Ne 43-I1
u Jp.).

Ucxons u3 GyHIaMEHTAIBHBIX MPUHIUMIIOB IOPUIANYECKOTO0 PABEHCTBA U
CIIPAaBEVIMBOCTH, BEPXOBEHCTBA M BBICIIEH HOpUAWYECKOW cuiabl KoHcTuTynuum
Poccuiickoit ®eaepaiuu B poccHilickoid mpaBoBoil cucteme (ctatbu 15 u 19
Konctutyuun Poccuiickoit ®enepanuy) W BBITEKAIOMIETO W3 HUX KPUTEPHs
MPABOBOM ONPEAECICHHOCTH, 3aKOHOIMOJIOKEHUS, PETyJIUPYIOIIUE OTHOIIECHUS
COOCTBEHHOCTH W, B YaCTHOCTH, WMYIIECTBCHHBIE OTHOIICHUS TIO TIOBOIY
BO3HMKHOBEHHUsI IpaBa COOCTBEHHOCTH B CHIIy NPUOOpETATENBHON J1aBHOCTH,

JOJDKHBI OTBC€YAThb Tpe6OBaHI/I$IM SICHOCTH, TOYHOCTH M HCIIPOTHBOPCUYHMBOCTHU, a
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MEXaHU3M UX JEUCTBUS [OJDKEH OBbITh NIpeacKa3yeM M MOHATEH CcyObeKTam
MPaBOOTHOIIEHHUM, MOCKOIbKY KOHCTHUTYLIMOHHAs 3aKOHHOCTh, PABEHCTBO BCEX
nepea 3aKOHOM M CYJIOM M PaBHOIPABUE MOTYT OBITh OOECHEYEHbI JUIIb MHpPH
yCIOBUU €IMHOOOPAa3HOr0 MOHUMAaHUS M MPUMEHEHUs MPaBOBOW HOPMBI BCEMU
MPaBONPUMEHHUTEISIMHU.

B cootBercTBuM co cratheil 75 Koncruryrmn Poccuiickoii demepanun B
Poccuiickoit denepanuy co31at0TCA YCIAOBUSA ISl YCTOMYMBOTO 3KOHOMUYECKOTO
pocTa cTpaHbl U MOBBIMIEHUS 0JIArOCOCTOSHUS TPAXKIAH, ISl B3AUMHOIO JTOBEPHS
rocyaapcTsa u oduiectBa. [IpaBoBasi onpeeaeHHOCTh 3aKOHA SBISIETCSI OJJHUM U3
HEOOXOJIMMBIX  yCIOBUM  CTaOWJIBHOCTH W  MpeJcKa3yeMocTh B cdepe
IPaXKJaHCKOTO 000pOTa, HAAJIEkKAIIEro YPOBHS B3aUMHOTO JOBEPUS MEXKAY €ro
yyacTHHKamMu. Bwmecte ¢ Tem TpeboBaHME ONpPENENEHHOCTH MPaBOBOTO
peryinupoBaHus, O0s3bIBaIOIIEe 3aKoHOaTesls (OPMYJIHpPOBAaTH  IPABOBbHIE
OpeNNUCcanusl ¢ JOCTaTOYHOM CTEMEHBI0 TOYHOCTH, MO3BOJIAIONIEH TpakJaHUHY
(0OBbeIMHEHHIO TpakJaH) CcoOoOpa3oBbBIBATH C HHUMH CBOE TOBEJICHHE, HE
UCKJTIOYAET MCIIOJIb30BAHUS OLICHOYHBIX WIM OOIIETIPUHATHIX MOHATUN, 3HAUCHHE
KOTOPBIX JOJIKHO OBITH JOCTYIHO J/JI BOCHPHUSITHS W YSICHEHHUS CyOBEKTaMH
COOTBETCTBYIOIIMX MPABOOTHOIIEHU MO0 HEMOCPEICTBEHHO M3 COACpIKAHUSA
KOHKPETHOTO HOPMATUBHOTO TIOJIOKEHHUSI WMIM W3 CHUCTEMBI B3aHMMOCBSI3aHHBIX
MOJIO)KEHU, PACCUMTAHHBIX Ha TMPUMEHEHHE K HEOTrPAHMYCHHOMY YHCTY
KOHKPETHBIX MPABOBBIX CUTYAIlU, TUOO MOCPEJACTBOM BBIABICHHS 0O0JIEe CI0KHON
B3aMMOCBSI3M TPABOBBIX MPEANUCAHUNA, B YACTHOCTH C TIOMOIIBIO JaBAaE€MbIX
cynamu pazbicHeHuil. CyneOHas ke BIacTh, IEHCTBYIOIIAs Ha OCHOBE MPUHIUIIOB
CaMOCTOSITEJIbHOCTH,  CIIPABEJJIMBOTO,  HE3aBUCUMOrO, OOBEKTHBHOIO MU
6ecnpuctpactHoro npaBocyaus (ctatbu 10, 118 u 120 Konctutyiuu Poccuiickoit
denepanun), Mo CBOEH MPUPOJE NPEeHA3HAUEHA Ui PELICHUS CIIOPOB Ha OCHOBE
3aKOHOIIOJIOKEHUH, B  KOTOPBIX 3aKOHOAATENb HCIOJIB3YET B  paMKax
KOHCTUTYLIMOHHBIX  NPEINUCAHUNA  OLEHOYHbIE IMOHATUSA  (ITOCTAHOBIICHHMS
Koncturyunonnoro Cyna Poccuiickoit ®enepanuu ot 14 anpens 2008 romga Ne 7-

I, ot 5 mapra 2013 roma Ne 5-I1, ot 31 mapta 2015 roma Ne 6-I1, ot 4 urons 2015
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roga Ne 13-II u gp.; Onpenenenne KonctutyumonHoro Cyna Poccuiickoit
®enepanuu ot 2 anpeina 2009 roga Ne 484-O-11).

3. B xonme mpoBeneHus 3emenbHOM pedopMbl — Kak 10, TaK U MOCTe
npuHatus Konctutynuu Poccuiickoit ®enepannu, 3aKpenuBIIEd MPaBO YaCTHOMN
COOCTBEHHOCTH Ha 3emito (cTtaThsd 9, 4acTh 2; cTtaTha 36, wacth 1 u 2),
3aKOHOJATENIb  MapauieIbHO C  MPOIECCOM  BO3POXKACHUS ITOM  (HOPMBI
COOCTBEHHOCTH oOOecrneurBall TpakJaHaM IO UX BBIOOPY BO3MOXKHOCTh
NpOJOJKATh  MOJIb30BATHCA  pPaHEE MPEAOCTABICHHBIMU UM  3€MEJIbHBIMU
ydacTKaMH Ha TpaBe MOCTOSHHOTO (0eCCpOYHOro) MoJib30BaHMsI, TOKU3HEHHOTO
HACJIEyeMOro BilaJieHUs TU00 epeopOopMuUThL UMEIOIIUICS MTPaBOBOM TUTYI. [Ipu
3TOM BO BCSAKOM CJIy4ae MCKJIIOYAIOCh KaK aBTOMATMYECKOE MU3MEHEHUE TUTYJIOB
npaB rpaxkaaH Ha 3eMi0 (mepeoopMIIeHHE OCYIIECTBISIOCH M0 WHHUITUATHBE
caMHUX TpaXkJaH), TaK U KaKoe-Iu00 OrpaHUuYCHHE TIpaBa MOJb30BAHUS 36MEIbHBIM
y4acTKOM B CBS3UW C HemepeoopMIIEHHEM HWMEIOIIErocsi MPaBOBOTO TUTYJIA
(ITocranoBnenune Konctutymuonnoro Cynma Poccuiickoit ®enepanmu ot 13
nekadbps 2001 roma Ne 16-I1).

[locnenyroniee COBEPIIEHCTBOBAHUE 3€MEJIBHOTO 3aKOHOJATENbCTBA B
Poccuiickoit  ®denepanuu  nmpeArnonaraeT, IO CMBICIY ITPABOBBIX IO3ULUU
Konctutynmonnoro Cyna Poccuiickoit denepanuu, HEOOXOIMMOCTh
JadbHEUIIEr0  pa3BUTHUS  PETYJIUPOBAHUS  HUMYIIECTBEHHBIX  3€MEIbHBIX
OTHOIICHHWH, B YAaCTHOCTH, TapMOHU3AIUM ITyOJIUYHO-TIPABOBBIX HOPM (B TOM
YUCJI€ W 3€MEIBbHOI0 3aKOHOJATENIbCTBA) C HOPMAaMU YacTHOrO IIpaBa
(moctranoBnenust ot 27 anpens 2001 roga Ne 7-IT u ot 14 urons 2003 roga Ne 12-
I1).

K HemBmxumbiM BemaMm (HEABMXKHMOE HMMYIIECTBO, HEIBUKUMOCTB)
OTHOCSITCSl 3€MEJIbHbIE YYaCTKH, YYAaCTKH HEIp W BCE, YTO MPOYHO CBSI3aHO C
3eMJIeH, T.€. 0OBEKTHI, TIEPEMEIICHHE KOTOPBIX 0€3 Hecopa3MepHOro yiiepba ux
HAa3HAYEHUI0O HEBO3MOXXHO, B TOM YHUCJE 3JaHUS, COOPYKEHUS, OOBEKTHI
He3aBepuieHHOro crpoutensctBa (myHKT 1 cratbm 130 I'K  Poccuiickoit
Oenepanuun). Kak ormeuan Koucruryumonssii Cyn Poccuiickoit dexnepariuu,

npupoaHas CBA3b 3CMCIIBHOI'O Y4aCTKa M HaXOOJAIIMNXCA Ha HEM HMHBIX 00BEKTOB
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HEJIB>KMMOCTH O0YCJIOBIIMBACT MPUHIUI €AUHCTBA CyAbOBI MIpaB Ha 3e€MENbHbBIN
YY4aCTOK M HaXOJsIIuecs Ha HEeM OOBEKTHI, SIBISIOMIUICS OJHUM W3 OCHOBHBIX
HayaJl 36MEJIbHOI0 3aKOHOAATENbCTBA, OTPAXKEHHBIM, B YACTHOCTH, B MOJIYHKTE 5
nyHkrta 1 crateum 1 3emenbHOro konekca Poccuiickoii denepanuu, COTJIACHO
KOTOPOMY BCE MPOYHO CBSI3aHHBIE C 3€MEIbHBIMU y4aCTKaMH OOBEKTHI CIEAYIOT
Cynb0€ 3eMENIbHBIX YYacTKOB, 3a UCKIIOUYEHUEM CIy4aeB, YCTaHOBJICHHBIX
denepanbubiMu 3akoHaMu (IloctanoBnenue ot 11 depans 2019 roma Ne 9-I1).
COOTBETCTBEHHO, TMOJOXEHUSI TPAKIAHCKOTO U 3EMEJIBHOTO 3aKOHOIATENhCTBA
NOJJIEkKAT TOJKOBAHUID M MPUMEHEHHI0O B CHUCTEMHOM €JWHCTBE C YKAa3aHHBIM
NPUHLIMIIOM, a TaKX€ C Y4YE€TOM BBIPAXKEHHOTO 3aKOHOAATEIEM HaMEpEeHUs
npeoOpa3oBaHusi  CYHIECTBYIOIIMX  CYOBEKTUBHBIX  MpaB  IMOXKW3HEHHOTO
HACJIEyeMOro BIaJeHUs B TPaBO COOCTBEHHOCTH.

3.1. B nmocranoBnenun Ilnenyma BepxoBnoro Cynma Poccuiickoit
®eneparnuu u [Inenyma Briciero Apoutpaxkunoro Cyaa Poccutickoit denepanuu
«O HEKOTOPBIX BOIPOCAaX, BO3HUKAIOUIUX B CyI€OHOM MpaKTHKE MPH pa3peIieHU:
CIIOPOB, CBSI3aHHBIX C 3AIIUTON MpaBa COOCTBEHHOCTH U APYTMX BEUIHBIX IPAB»
yKa3aHo, YTO JIaBHOCTHOE BIAJICHUE SBIAETCS JOOPOCOBECTHBIM, €CIIM JIHUIO,
noJjiydas BiaJIeHHE, HE 3HAJIO0 U HE JIOJDKHO OBLIO 3HATh 00 OTCYTCTBMM OCHOBaHMS
BO3HMKHOBEHHUS Yy HETO MpaBa COOCTBEHHOCTH (ab3ar TpeTuid myHkTa 15).

[IpuHMn ~ 1OGPOCOBECTHOCTH  O3HAYaeT, YTO TMPU  yCTAaHOBJIICHUH,
OCYILIECTBIICHUU W 3alllUTEe IPaXJTAHCKUX IpaB U MPU UCIOJIHEHUU TPaKJAHCKUX
00s13aHHOCTEeH YYaCTHUKH TPAXKJIAHCKUX IPABOOTHOIICHUH JTOJKHBI JEHCTBOBATH
noopocoBectHo (yHKT 3 ctath 1 'K Poccuiickoit @enepanun). ITOT NPUHIUIT
OTHOCHUTCSI K OCHOBHBIM HauajaM TI'pa)KJaHCKOTO 3aKOHOJATENIbCTBA, a MOJ0KEHUS
I'paxxmanckoro konekca Poccuiickonn ®enepanuu, 3aKOHOB W HMHBIX AaKTOB,
COJEpKAIllUX HOPMBI TPAXKJAHCKOTO TpaBa, MOJJIEKAT HUCTOJIKOBAHUIO B
CUCTEMHOW B3aMMOCBS3U C €r0 OCHOBHBIMHU HadaJlaMH, 3aKPETUICHHBIMU B CTaThe |
Ha3BaHHoro Kopgekca (myHkT 1 mnocrtanoBnenust Ilnmenyma BepxoBnoro Cyna
Poccuiickoit @enepauun ot 23 utons 2015 roga Ne 25 «O npumeHeHuu cynamu
HEKOTOPBIX TOJIOXKeHU pasnena | wyactu mnepBoil ['paxkmanckoro kojekca

Poccuiickoit Denepanumn).
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B wactHOCTH, B cooTBeTcTBUM CcO ctathbed 302 I'K Poccuiickont denepanun
TOOpOCOBECTHBIM SIBJISIETCA IpHOOpeTarelsib, KOTOPhIM MPHOOpET UMYIIECTBO Y
JUIa, He UMEBIIETO MpaBa €ro OTYY>KJIaTh, O YeM IMpHoOpeTaTelh HE 3HA U HE MOT
3HaTh. B omiMyue OT Ha3BaHHOW craThu ['paxkaaHckoro kojekca Poccuiickou
Oenepaunn B crtathe 234 panHoro Konmekca He pacKpbIBalOTCS KpPUTEPUU
T0OPOCOBECTHOCTU MPUMEHUTEIBHO K MPUOOPETEHUIO TIpaBa COOCTBEHHOCTH IO
JABHOCTH BIIAJICHUSI.

Paznuunie AByX MpaBOBBIX MHCTUTYTOB, MPEAIOIATAONINX YUET KPUTEPUS
T0OpOCOBECTHOCTH, — TMPUOOPETEHUs TpaBa COOCTBEHHOCTH IO JIaBHOCTHU
BJIAJICHUS W 3alIUThl JTOOPOCOBECTHOrO MpUOOpeTaTeNsi OT MPEABSIBIECHHOTO K
HEMY BHUHIUKAI[MOHHOTO HCKa — OOYCIJIOBJIGHO TPEXJIE BCETO pPa3IuYHBIMU
GyHKIMSAMHA ~ BUHJIUKAIMOHHOTO  MCKa, CHYyXKalero Juisi  3alluThl  IIpaBa
COOCTBEHHOCTH (MHOTO BEIIHOTO TMpaBa), M MHCTUTyTa MPUOOpETATEIHLHON
JABHOCTH, KOTOPBIM HAmNpaBjieH Ha 3alllUTy HE TOJbKO YaCTHBIX HMHTEPECOB
COOCTBEHHHMKA W BIaJeNiblla UMYILECTBA, HO M MyOJMYHO-TIPABOBBIX MHTEPECOB,
KaK TO: JOCTH)KEHUE MPABOBOM OINPENEICHHOCTH, BO3BpAIlEHHE HMMYIIECTBA B
rpaXKIaHCKUN 000pOT, peanu3aius GpucKaibHbIX 1eNel. B o0iacTu BEMIHBIX MpasB,
B TOM YHCJI€ B YaCTH WHCTUTYTa MPHOOpETATeNIbHONW JaBHOCTH, MPaBOMOPSIOK
0COOEHHO HYXKJIaeTCs B MPABOBOW OMPENEICHHOCTH U CTaOWUIBHOCTH, YTO UMEET
0Cc0o0YI0 BaXKHOCTh KaK JUIsl YaCTHOIIPABOBBIX, TaK U ISl ITyOJIMYHBIX LIETIEH.

Cratpa 302 I'K Poccuiickoii @enepaliiu HampaBlieHa Ha pa3pelieHue crnopa
cOOCTBEHHHKa H J0OpPOCOBECTHOIO TIpuoOpeTaresis W TpPH  OMNPEICIICHHBIX
00CTOSITENBCTBAX pa3pelraeT 3TOT CIOP B IMOJB3Y MOCIETHETO, KOTOPBIA B CHITY
T00POCOBECTHOCTH MPHOOPETEHUSI B TAKOM CIydae CTAHOBUTCS COOCTBEHHHKOM
CIIOpHOM Bemu. B ciydae e ¢ mpuoOperaTellbHON JTaBHOCTHIO JOOPOCOBECTHOCTD
BJIAJICNIbIIa BBICTYMAET JIMIIL B KAueCTBE OJHOTO W3 YCIOBUH, HEOOXOIUMBIX
MpeXAe BCEro MJig BO3BpALCHUS BEUIM B TpakKJAaHCKUM 00OpOT, MPEOIOJICHHS
HEOMNpPEAECICHHOCTH €€ MPUHAJICKHOCTU B CUJTY BJIaJCHUS BEUIbIO HA MPOTSHKEHUU
JUTATENTFHOTO cpoka (ompeneneHus CyneOHON KOMIETHH 1O TPaKIaHCKUM JeIam
BepxoBnoro Cyna Poccuiickori @enepanuu ot 28 uronst 2015 roma Ne 41-KI'15-
16, ot 20 maprta 2018 roga Ne 5-KI'18-3, ot 15 mas 2018 roma Ne 117-KI'18-25 u
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ot 17 cents6pa 2019 roga Ne 78-KI1'19-29). [Ins npuoOperatenbHOl AaBHOCTH

paBooOpa3ylolee 3HAYECHUE HMEET NPEXkAE BCEro HE OTACIBHOE COOBITHE,
COCTOsIBIIIEECS ~OJHaXAbl (KaKk 3aBliaJIeHHEe BEINIbI0), a J00pOCOBECTHOE
JUIMTEILHOE OTKPBITOE BJIaJEHUE, KOTJa Biajeliel] Beld BeAeT cebs Kak
COOCTBEHHHUK, MPU OTCYTCTBUM BO3PaXKEHUU CO CTOPOHBI JIpyrux Juil. B 3Tom
Cllyyae YTpPaTUBIIMI BJIAJICHUE BEIIbIO COOCTBEHHUK, B OTJIMYHE OT
BUHIUKAIMOHHBIX CIIOPOB, KAaK MPaBWJIO, HE 3aHMMAET AKTHUBHYIO MO3UILIHIO B
Criope O mpaBe Ha Bemlb. [Ipy TakuX ycCJIOBHUSX OMpejeeHue H00pPOCOBECTHOCTH
npuoOperarenss B CHEIKE, BIEKYIIEW MIHOBEHHOE MpUOOpETEeHHE IMpaBa
COOCTBEHHOCTH, U JOOPOCOBECTHOCTH JABHOCTHOTO BIIAJENblla, BIEKYIIEH
BO3HMKHOBEHHE TMpaBa COOCTBEHHOCTH JIMIIb [0 HMCTECYCHUU 3HAYUTEIBHOTO
J@BHOCTHOTO CPOKa, JOJHKHO MPEAIOonaraTbCsi pa3inyHbIM.

PazbsicHeHue conepkaHus MOHATHS JTOOPOCOBECTHOCTH B KOHTEKCTE CTaThU
234 TK Poccuiickoii dexnepanuu 1aHo B NyHKTe 15 moctaHoBieHus Ilnenyma
BepxoBuoro Cyna Poccutickoit @eneparnuu u [nenyma Briciiero ApOuTpaxxHOTO
Cyna Poccuiickoii ®enepamun «O HEKOTOPBIX BOMpPOCaX, BO3HUKAIOIIUX B
CyneOHOM TMpaKTUKE MPU pPa3pelieHUH CIOPOB, CBSI3aHHBIX C 3alIUTON IpaBa
COOCTBEHHOCTH M JPYrHX BEIIHBIX IpaB», COMIACHO KOTOPOMY cydam
PEKOMEHI0BAHO TPHU Pa3pelICHUU CHOPOB, CBA3aHHBIX C BOZHHMKHOBEHHEM IMpaBa
COOCTBEHHOCTH B CUJTy MPUOOpPETATENHHOM 1aBHOCTH, YYUTHIBATh, YTO TABHOCTHOE
BJIQJICHHE SIBIISIETCA JOOPOCOBECTHBIM, €CIU JIUIIO, MOJyYasl BlIaJIeHue, He 3HAJIO U
HE JOJKHO OBLIIO 3HATh 00 OTCYTCTBHU OCHOBAHHUS y HETO IpaBa COOCTBEHHOCTH.
C yueroM myHkTta 18 TOro ke MOCTAaHOBJIEHHUS], MOCBSIIEHHOTO MYHKTY 4 CcTaTbu
234 T'K Poccuiickoit @enepanuu B MpexHEN peJakiuy, TPUBEICHHOS TTOHUMaHNE
T00pPOCOBECTHOCTH HE TMPEMSATCTBOBAJIO TMPHU OIMpPEAEEHHBIX 00CTOSTEIhCTBAX
MPUOOPETEHHIO 10 TaBHOCTH BIAJCHHUS UMYIIECTBA M TEM JIUIIOM, KOTOPOE MOTJIO
3HaTh 00 OTCYTCTBHH Y HETO OCHOBAaHUW MPHOOPETCHHSI MpaBa COOCTBEHHOCTH IO
caenke. TakuMm o0Opa3oM, M3JIOKEHHBIA B MYHKTE 15 Ha3BaHHOTO MOCTAHOBJICHUS
IInenyma BepxoBHoro Cyna Pocculickoit ®enepaunn u Ilnenyma Beiciiero
Apoutpaxxknoro Cyna Poccuiickoit ®enepaiuu KpuUTepuil 100pOCOBECTHOCTH

oTpaxxact CJIOKHOCTD I[O6pOCOBeCTHOCTI/I Kak OLICHOYHOI'O IIOHATHA,
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JIOMYCKAIOIIETO €€ pa3lIMuHble NPOSBICHUS MPUMEHUTEIBHO K Pa3IMYHBIM
KAaTEeropusM JIedl.

Paznuune kputrepueB 100pPOCOBECTHOCTH MPUMEHHUTEIIBHO K MPAaBOBBIM
CUTyaIUsIM MPUOOPETEHUS UMYIIIECTBA JOOPOCOBECTHRIM IIproOpeTaTesieM (CTaThs
302 TK Poccuiickoii denepanuu) U naBHocTHoro BiaaeHus (craths 234 'K
Poccuiickoit ®denepaiun) oO0yCIOBICHO MX Pa3HBIMHU IEISMH, 4YTO TpeOyeT OT
CyJIOB U3y4eHUS (DAKTUUECKUX OOCTOSATENbCTB KAXKI0I0 KOHKPETHOIO JIeJia, a 3TO B
CBOIO ouepenb TpeOyeT auddepeHIpOBaHHOTO TMOAXOAa MpPHU OIpeeieHUN
KpUTEPUEB 10OPOCOBECTHOCTH.

Tak, mpaktuka CyneOHON KOJUIETHH MO TpakJaHCKUM JenaM BepxoBHoro
Cyna Poccuiickoii ®enepauuu He  HMCKIOYaeT MNpuoOpeTeHust mpasa
COOCTBEHHOCTH B CHJIy NMPUOOPETATEIILHON JaBHOCTH W B TE€X CIydasx, KOrjaa
JTABHOCTHBIN BIaJIeJIel] JOJDKEH ObLT OBITh OCBEAOMIICH 00 OTCYTCTBUU OCHOBAHUM
BO3HMKHOBEHHS y HEro mpasa cobcTBeHHOCTH (ompezaenenust oT 27 sHBaps 2015
roma Ne 127-KI'14-9, ot 20 mapta 2018 roga Ne 5-KI'18-3, ot 17 centsiops 2019
roma Ne 78-KI'19-29, ot 22 oktsa6ps 2019 roga Ne 4-KI'19-55, ot 2 urons 2020
rona Ne 4-K1"20-16 u np.).

B npuBeneHHBIX  oOmpenerIeHUSX  MPUMEHUTENIBHO K  KOHKPETHBIM
00CTOSITENILCTBAM  COOTBETCTBYIOIIMX JIeNT yKa3aHO, 4YTO JOOPOCOBECTHOCTH
NpeanoiaraeT, 4ro BCTYIUICHHE BO BIaJeHUE HE OBUIO TPOTHUBOIPABHBIM,
COBEPIIIEHO BHEIITHE MPAaBOMEPHBIMU JIeHCTBUAMH. JloOpOCOBECTHOE 3a0IyKICHHE
JABHOCTHOT'O BJIAJIETbI[a O HAJIMYUU y HETO IpaBa COOCTBEHHOCTHM Ha JaHHOE
uMmyiiecTBo TnonoxkenusmMu ctatbu 234 TI'K  Poccuiickoit ®Denepanuu  He
MPETYyCMOTPEHO B KauecTBE 0053aTEIBLHOTO YCIOBUS JJIsi BOSHUKHOBEHHS TpaBa
COOCTBEHHOCTH B CWJIy NpHOOpeTaTtenbHON MaBHOCTH. HampoTus, croib
JUTUTENbHOE BJIAJE€HUE BEIIbIO, MPABO HA KOTOPYIO OTCYTCTBYET, MPEANOJaraer,
YTO JaBHOCTHBIN BIAJENCI] CITIOCOOEH 3HaTh 00 OTCYTCTBHH Y HETO TaKOTO TpaBa,
OCOOCHHO B OTHOIIEHMHM HEJBUKUMOTO HMMYIIECTBA, BO3HHMKHOBEHHE IpaBa Ha
KOTOpOE, 0 001IeMy NpaBuily, TpedyeT (OpMaIbHOIO OCHOBAHUS U PETUCTPALIMU
B NMyOJUYHOM peecTpe; TpeOOoBaHUE O JTOOPOCOBECTHOM 3a0JIy IECHUU B TEUCHHE

BCEr0 CpPOKa BIaJeHUsI 0€3 Kakoro-imdo pasyMHOTO OOBSICHEHHS MPEMSITCTBYET
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BO3BpAIICHUIO BEUIM B TPAXJAHCKUKA OO0OpPOT W JIMINAET JIUIO, OTKPHITO H
0OpOCOBECTHO BIIAJICIONIEE UYKOM BEHIbIO KaK CBOEH, 3abotsiieecs 00 3TOM
MMYILECTBE M HECYIIEE pacCXOJbl Ha €ro CoJAEpKaHue, HE Hapymas Opu 3TOM
HUYBUX TpaB, TIpaBa JIeTaJu30BaTh TaKoe BiaJicHUe, OQGOPMUB TIPABO
COOCTBEHHOCTH Ha OCHOBAaHUH JTAHHOW HOPMBL.

Takum 00pa3oMm, ckiIaAbpIBaIOIasCcs B IMOCJEAHEE BpeMsl MpPaKTUKA
MIPUMEHEHUS TOJOKEHUN O TpHoOpeTaTeIbHON JaBHOCTH CBUIETEIbCTBYET, UTO
JUIT  TIpU3HAHUSA  BiajAeiblla  JOOPOCOBECTHBIM  TIPU  ONPEACICHHBIX
o0CTOATENbCTBAX HE TpeOyeTcs, 4yToObl OH HMMEJ OCHOBaHMs IMoJjaraTh ceos
COOCTBEHHHUKOM HUMYIecTBa. JIOOPOCOBECTHOCTh MOKET OBITh MPU3HAHA CYJIaMH U
Opy HAJIUYUM OCHOBAaHWM JJIs TOHMMAaHUS BIQJACNbIIEM OTCYTCTBUS Y HETO
OCHOBaHUM MPUOOPETEHUS MTpaBa COOCTBEHHOCTH.

CrnenoBatenbHO, IPU TOJIKOBAHUM TaKUX OOIIMX HOPM I'PaKIaHCKOTO IMpaBa,
pPacCUMTAaHHBIX HA MPABOBBIC CUTYAIIMU M OTHOIICHUS C PAa3IMYHBIMU CyOBEeKTaMU
npaBa, HEOOXOJUMO YUUTHIBATh KOHCTUTYIIMOHHO-TIPABOBOM KOHTEKCT, U MPEXKIE
BCET0 KOHLEMIMI0O BEPXOBEHCTBA MpaBa, SBISIOLIYIOCS OCHOBOHM MpHUHIMIA
npaBoBoro rocyaapctBa (cratea 1, yacte 1, Konctutynmum Poccuiickoit
denepanuu) U MNPEANONaralollyl0 pean3aliio NPUHIMUIIOB MPUOPUTETA IpaBa,
PAaBEHCTBO TMEpEl 3aKOHOM, IPAaBOBYIO ONPEACICHHOCTh U IOPUIAYECKYIO
0€301acHOCTb.

PazButne mogxomoB B mpaktuke CyneOHON KOJUIETHH MO TpakIaHCKUM
nenam BepxoBHoro Cyna Poccuiickoit ®epepaniiu B OTHOLIEHUHM KPUTEPHUEB
100pPOCOBECTHOCTH BIAJENbIla MO JABHOCTHU MOAKPEIUIACTCS Cy/laMH CChIIIKaMH Ha
npaBoByto no3unuio  Koncturynmonnoro Cynma Poccuiickoit  ®eneparnuu,
chopmymupoBannyio B IlocranoBnenuun ot 22 wutoHs 2017 roma Ne 16-I1, B
KOTOPOM TPOBOJMTCS PAa3IN4He MEXAY HENepCOHU(DHUIIMPOBAHHBIM HHTEPECOM
MyOJTUYHO-TIPAaBOBOTO 00pPa30BaHMS M HHTEPECOM KOHKPETHOTO TPaKTaHIHA.

B pamkax mHCTHTYyTa NpUOOPETATENHHON JABHOCTU 3alIUIIAEMBbII 3aKOHOM
OaylaHC MHTEPECOB OMPEICNSIeTCS, B YaCTHOCTH, U C YY€TOM BO3MOXKHOU yTpaThI
COOCTBEHHUKOM HUMYIleCTBa (B TOM 4YHCJIE MyOJUYHBIM) UHTEpPECA B COXPAHEHUU

cBoero nmpama. Tak, cyaamMu OTMEYaeTcs, 4YTO JJisI NpPUOOpPETEeHHUs Mpasa
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COOCTBEHHOCTH B CHIIYy IPUOOpETAaTEeNIbHON JaBHOCTU HE SIBISIETCA 00513aTENIbHBIM,
yTOOBI COOCTBEHHMK, B OTIHYMe OT mnojoxkeHuin crtatbu 236 I'K Poccuiickoit
®denepanuu, COBEPIINII aKTUBHBIC JEUCTBUSA, CBUETEIBCTBYIONIME 00 OTKa3ze OT
COOCTBEHHOCTH, WM OOBSIBUI 00 HTOM. JlOCTAaTOYHBIM SBISETCA TO, 4YTO
TUTYJIBHBI COOCTBEHHHK B TEUYEHHE JIUTEIbHOTO BPEMEHHU YCTPAHWICS OT
BJIaJICHUSI BEIIbIO, HE TIPOSBIISIET K HEW MHTEpeca, HE UCTIONHAET 00SI3aHHOCTEH 110
€€ COJEp)KaHMIO, BCIIEJCTBUE YEro Bellb sBISETCS (AKTUYECKH OpOILIEHHOM
cobctBeHHUKOM (ompeneneHue CyaeOHOM KOJJIErMU IO TPaKIaHCKUM Jeam
BepxoBuoro Cyna Poccutickoit ®enepannu ot 22 oktsiopst 2019 roma Ne 4-KT'19-
55 u mp.).

Takum oOpazoM, moHMMaHue JO0OPOCOBECTHOCTH JTaBHOCTHOTO BIIAJICHUS,
Mo/Ipa3yMeBaroIlee, YTO JIMIO0 TIPHU MOJYyUYCHUH BIIAJICHUs JOJDKHO IMojiaraTh ceOs
COOCTBEHHUKOM HMYIIECTBA, JIMINACT JIMIO, JUIMTEIHHOE BpEeMs BIIAJICIOIICE
UMYIIIECTBOM KaK CBOUM, 3a00TsIeecs 00 3TOM UMYIIIECTBE, HECYIIIEe PacXo/Ibl Ha
€ro COoJepaHWe U HE HaApYyIIaIoIlee MPU STOM IPaB HMHBIX JIMI, BO3MOXHOCTH
JIeTaqvu30BaTh TaKO€ BIAJCHUE, BCTYNMAaeT B MPOTUBOPEYUE C  IICJISIMH,
3anoxkeHHbIMU B cTathe 234 'K Poccuiickoit @enepanni.

Kpome Toro, ¢ yderoM HEOOXOIMMOCTH BO3BpallleHUsS HMYIIECTBA B
IPOKIAHCKANA O00OpOT HENIb3s HE NPHUHATH BO BHUMAaHHE IPAKTHYECKHU
HEN30C)KHBIM TIPU JTABHOCTHOM BIJIQJICHUU TPOIYCK COOCTBEHHHKOM HMMYIIECTBA
JUIS. UCTpeOOBaHMS BEIIM Y JAaBHOCTHOTO BJaJeiblla CPOKa MCKOBOW JTaBHOCTH,
KOTOphIH, kKak oTMeuas Konctutyuuonnsiii Cya Poccuiickoit denepanuu, umeer
IEIBI0  YIOPSAOYNTh TPAXKIAHCKUA OOOpOT, CO31aTh OIPEACICHHOCTh U
YCTOMYHBOCTD MPABOBBIX CBA3CH, NUCIUIIIMHUPOBATh UX YYACTHUKOB, 00CCIICUNTh
CBOCBPEMCHHYIO 3alllUTy TMpaB M HHTEPECOB CYOBEKTOB TIPaKIAHCKUX
MPABOOTHOIIICHUM, MOCKOJBKY OTCYTCTBHE Pa3yMHBIX BPEMEHHBIX OTpaHUYCHHUU
JUIS TPUHYUTENIBHOM 3alIUThl HAPYIICHHBIX TPaXJaHCKUX MpaB MPUBOIUIO ObI K
VIIEMJICHUIO OXPaHSIEMbIX 3aKOHOM TIPaB U HUHTEPECOB OTBETYMKOB U TPETHUX JIUIL;
a TPUMEHEHHE CYJAOM MO 3asBJICHUIO CTOPOHBI B CIIOpE HCKOBOW JAaBHOCTH

3aUINACT YHaCTHHUKOB I'PaXAaHCKOI'O 060p0Ta OT HEOOOCHOBAHHBIX HpI/IT}ISaHI/Iﬁ
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U OJTHOBPEMEHHO MOOYK/IA€T UX CBOEBPEMEHHO 3a00TUTHCS 00 OCYLIECTBICHUHU
u 3amuTte cBoux npae ([locranosnenue ot 15 pespans 2016 roga Ne 3-11).

He Moxer ¢ yuderoM CKa3aHHOTO OINpOBEpratb J0OPOCOBECTHOCTh
JABHOCTHOTO BIIajiefiblla M caMa Mo ce0e Npe3yMmius ToCyAapCTBEHHOM
coObcTtBeHHOCTH Ha 3emMit0 (myHKT 2 ctaThu 214 'K Poccuiickoit @enepanun),
MOCKOJbKY  OrpaHWYEHHE JJIsi  NPUOOpPETeHHUs]  3eMEJbHBIX  y4acCTKOB,
HaXOASIIUMXCA B TOCYAapCTBEHHON (MyHUUMNAIbHOM) COOCTBEHHOCTH, IO
JTABHOCTH BJIaJICHUSI CTABUT YACTHBIX JIMI] B 3aBEJIOMO HEBBITOJHOE TMOJOXKECHUE
M0 OTHOILICHUIO K MyOJINYHO-TIPABOBLIM 00pa30BaHUSAM, YTO HAPYIIAET MPUHITUI
paBeHCTBA CYOBEKTOB TpakJAaHCKOro mpama (myHKT 1 ctaTteu 2 W OyHKT 4
cratbu 212 I'K Poccuiickoii ®denepamnuu) U BCTyMaeT B NPOTUBOPEYHUE CO
cratbsiMu 8 (dyacTth 2) 1 19 (uacth 1) Koncrurynuu Poccutickoit @eneparuu.

W3 mnpencTaBieHHBIX MaTepuajoB CIEAyeT, 4TO B JeJie C ydacTHEM
3asBUTEJS MYHUIUMIIAIBHBIM 00pa3oBaHUEM He ObLJIO 3apeTHCTPUPOBAHO MPABO
COOCTBEHHOCTHM Ha 3€MEJbHBI YYacTOK, OHO YKJIOHWJIOCh OT Yy4yacTHs B
paccMOTpeHuU Jiena, TpeOOBaHWUN O NPU3HAHUU TIpaBa COOCTBEHHOCTH HE
3asBWJIO, T.€. MyOJMUYHOE 0O0pa3oBaHuEe (PAKTHUUECKH HE UMEET MHTEpeca B 3TOM
o0bekTe HenBMXKUMOCTH. Kak cyOBeKT mpaBa COOCTBEHHOCTH Ha 3€MIIIO,
NepelaHHyl0 TpakJaHaM Ha MNpaBe MOKU3HEHHOTO HAcCJIEIyeMOTO BIaJICHUS,
OHO (PaKTHYECKH Mepeaano MM OCYIIECTBICHHE BCEX CBOMX MPABOMOUYHUM —
BIIaJICHUS,  IOJb30BAHUS,  PACHOPSIKEHHUS, KOTOPbIE  OCYIIECTBISIOTCS
rpakJaHaMH-BIaJeNblIaMH, TOJHOCTHIO HECYIIUMHU OpeMsi COlep>KaHUs HTOTO
HMMYIIIECTBA.

Ucxonsa u3 sroro BianeHue B.B.BonkoBbIM 3€eMENbHBIM y4YacTKOM HE
MOKET paccMaTpUBAaThCS Kak Hapymlalmiee IMpaBa MYHUIUIAIBHOTO
obpazoBanus. Opnako cyn He mnpuszHan B.B.BomkoBa m1006pocoBecTHBIM
BIIQJICNIBIIEM B IENAX NPHOOpEeTeHUs TpaBa COOCTBEHHOCTH IO JIaBHOCTHU
BIIaJICHUSI HECMOTPSI Ha OTCYTCTBUE HApYyIICHUS YbUX OBl TO HU OBIJIO MpaB MpH

IIOJIYYCHHH 3TOI'0 y4aCTKa BO BJIaACHHUC U BO BPCM: BJIAJICHUS UM.
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B pesynprate mpaBoBas HEOINPEAECICHHOCTb OCIAPUBAEMOW HOPMBI C
Y4ETOM MPAKTUKMA €€ HCTOJKOBAaHUSA 3aTPYAHSAECT NPUMEHEHUE HWHCTUTYTA
NpUOOpPETATENbHON JABHOCTH B CUTYaIUAX, CXOXKHUX C I€JIOM 3asBUTEIA.

3.2. UYro xe kacaercsa yTBepxkaeHus B.B.BonkoBa, coriacHo KoTopoMy
HeonpeneneHHocTh crtatbu 234 ['K  Poccumiickoit @enepaunu B 4acTu
MOJOKEHUSI «BIAJCIONIUM KaK CBOUM COOCTBEHHBIM» COCTOUT U B TOM, UTO
OTKPBITBIA TNEPEYECHb MPUBEICHHBIX B NyHKTe 15 mocrtaHoBienus I[lienyma
BepxoBuoro Cyna Poccuiickoit ®enepanuun  u  Ilnenyma  Belcmiero
Apb6utpaxnoro Cyna Poccuiickoit ®egepaunn «0O HEKOTOPBIX BOMpoOcaX,
BO3HUKAIOIIUX B CyA€OHON MpaKTUKE MPHU Pa3pelieHuH CIOPOB, CBI3aHHBIX C
3alIMTON mMpaBa COOCTBEHHOCTH U JAPYTHX BEUIHBIX IpaB» JOTOBOPHBIX
OCHOBAaHMHM BIIaJICHUsl TMO3BOJAET CyAaM MPOU3BOJIBHO KBAIU(UIIMPOBATH
BJIJICHHUE MMYIIECTBOM HE KaK CBOMM COOCTBEHHBIM M B T€X CIydasix, KOrja
3aKJII0YaJICs TOrOBOP KYIUIM-TIPOJIAXKU, TO B YKa3aHHBIX pa3bicHeHusAX [lnenyma
BepxoBuoro Cyna Poccuiickoit @enepanun  u  Ilnenyma  Beicuiero
ApOurpaxxnoro Cyna Poccuiickoit denepanuu yka3plBaeTcsi TOJBKO Ha
JIOTOBOPBI, B KOTOPBIX KOHTPAareHT COOCTBEHHHKA MOJy4yal HMYIIECTBO BO
BpEMEHHOE BIAJICHHE (JIOTOBOPBHI  apeHJibl, XpaHEHHUs, O0e3BO3ME3HOTO
NOJb30BaHUA W T.I.), T.€. U3 HPUPOABI AOTOBOpa CIEAYET, UTO IOJy4yaTelb
UMYILECTBA HE UMEJI HAMEPEHHUS BJIAIETh UM KaK CBOHM.

CornacHo ClIOXHUBIICHCS MPAaBONMPUMEHUTEIbHON MpPaKTUKE B MYyHKTE 15
YKa3aHHOTO TOCTAHOBJIECHUS HMMEIOTCS B BHUJIY ClIydau, KOrJa JHUIO MPU3HAET
BJIACTh Jpyroro juua (COOCTBEHHMKA) HaJl BEIIbI0 W OCYIIECTBIISIET JHIIb
BPEMEHHOE BIJIAZICHUE BEIIBIO, T.€. BIAJICHUE HE KKAK CBOCU.

B wactHoctn, B ompeneneHuu CyneOHOM KOJJIETMH IO TPaKJTaHCKUM
nenam Bepxosnoro Cyna Poccuiickoit @eaepauuu ot 17 centsiopsa 2019 roaa
Ne 78-KI'19-29 ykazano, 4TO HE ABISETCS NaBHOCTHBIM BIaJeHUE, KOTOPOE
OCYILECTBISETCS MO JOTOBOPY C COOCTBEHHHMKOM HWJIM WHBIM YIPAaBOMOYEHHBIM
Ha TO JIMIIOM, HE MPEANoJIararouiee Mepexo] THUTYJa COOCTBEHHHKA. B aToMm
ciaydae BJIQJICHHE BEIIbI0 OCYIIECTBISETCS HE KaK CBOEMl COOCTBEHHOU, HeE

BMCCTO CO6CTBGHHI/IKa, a Hapiaay ¢ CO6CTB€HHI/IKOM, HEC OTKa3aBIIMMCA OT
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CBOETO MpaBa Ha BEIIb U HE YTPATUBIIMM K HEH HHTEpeca, MepeiaBIIuM ee
HETOCPEJICTBEHHO WJIM OMNOCPEIOBAHHO BO BJaJeHUE, KaK MpPaBWIO —
BPEMEHHOE, IAHHOMY JIUILY.

CrnenoBaTeabHO, COTJIACHO JAHHOMY Pa3bICHEHUIO y JIUIA, MOJYYUBIIETO
BJIaJICHUE BEUIHIO MO JOTOBOPY, KPUTEPUHN BIIAJICHUS «KaK CBOMM)» OTCYTCTBYET
JUIIbL B TE€X CIydYasx, KOTrjJa 3TUM JIMIIOM OCYIIECTBIISIETCS B COOTBETCTBHUH C
JIOTOBOPOM BpPEMEHHOE TMIPOM3BOJHOE BIIAJICHHE, W YyKa3aHHas 3asBUTENIEM
HEONPEICIICHHOCTh B ’TOM aCIeKTe OTCYTCTBYET.

4. Takum o6pa3om, nyHKT | crateu 234 I'K Poccuiickoii @eaepanuu — c
y4eTOM HEO0OXOJUMOCTH TapMOHM3AIMM HOPM TPakJAaHCKOTO W 3EMEJIbHOTO
3aKOHO/ATENIbCTBA, a TaKXe KOHCTUTYIIMOHHO-TIPABOBOTO  KOHTEKCTa  —
NPUMEHUTENIBHO K PENIeHUI0 BOIpOca O J0OPOCOBECTHOCTU BIAACHUS JIUIIOM
3eMeJIbHBIM YYaCTKOM, TEPEJIaHHBIM €My TPEKHUM BiajaeiblieM (rapaxa u
3eMeJIBLHOTO y4acTKa) MO CAEJIKEe ¢ HaMepeHHUeM TiepeaaTh CBOU IMpaBa Biajeiblia
Ha HEIBM)XMMOE HWMYIIECTBO, HE TIOBJIEKIIEH COOTBETCTBYIOLIUX IPABOBBIX
MOCJIEJICTBUH, KaKk 00 YCJIOBUHU NMPUOOpETEHUs IIpaBa COOCTBEHHOCTH O JaBHOCTH
BlIagieHuss He nportuBopeunT KoHctutyumu Poccuiickon denepaiu, MOCKOIBKY
0 CBOEMY KOHCTUTYLUHOHHO-IIPABOBOMY CMBICIIy OH BO BCSIKOM ClIy4ae He
IpeArnoiaraeT, 4YTo COBEPIICHHE TakKod cAeakd (B KOTOPOH BbIpakeHa BOJISA
npaBooOiaaTesnss 3eMEIbHOr0 y4acTKa Ha €ro OTYYXKICHHE M KoTopas Obuia
OPEANOCHIIKOM JJIsi BO3HMKHOBEHMS BJAQJEHUA, a B TEUYCHUE BIAJACHUS
COOCTBEHHHK 3€MEJIbHOT'0 YYacTKa HE MPOSBIISII HAMEPEHUS OCYIIECTBISThH BJIACTh
HaJ[ BEIIHI0) CaMo IO ceOe MOXKET ObITh OCHOBAHUEM ISl IPU3HAHUS TABHOCTHOTO
BIAJCHUS HEAOOPOCOBECTHBIM H TMPEMATCTBUEM [l TPHOOPETECHHs TpaBa
COOCTBEHHOCTH Ha Belb (3€MENbHBIA YYacCTOK) B CHIIYy NpUOOpeTaTeIhbHOMN
JTABHOCTH.

Hcxonst n3 U37105)KEHHOTO U PYKOBOJCTBYSCH CTaThSIMU 6, 47t 71, 72, 74, 75,
78, 79 u 100 denepabHOrO KOHCTUTYIHOHHOTO 3akoHa «O KoHCTHUTYIIMOHHOM

Cyne Poccuiickoit @enepanun», Koncruryunonunsiit Cyn Poccuiickoit @enepanuu

HIOCTAHOBMHI .
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1. Ilpusznate nyHkT 1 crareum 234 I'K Poccuiickoit ®enepauuu He
nporuBopevaminM Konctutynnu Poccuiickont @enepanuy B TOM Mepe, B KAKOU
MpU pEUICHUH BOIpPOcCa O JOOPOCOBECTHOCTH BJIAACHUS JIMIIOM 3€MEIbHBIM
y4acTKOM, IMEpeJlaHHbIM €My TMPEeKHUM BlajieNiblieM (Tapaka U 3eMEeJIbHOTO
ydyacTKa) MO CJEJIKEe C HaMepeHHeM Iiepe/laTb CBOM TMpaBa Biajeiblla Ha
HEJIBIDKMMOE  HMMYIIECTBO, HE TMOBJEKIIEH COOTBETCTBYIOIIUX MPaBOBBIX
MOCJEACTBUN, Kak 00 yCJIOBUM NpHOOpeTeHHs] IMpaBa COOCTBEHHOCTH Ha
3eMeJIbHBI  Yy4acCTOK TIO0 JABHOCTU BIAJEHHUs DTa HOpPMa IO CBOEMY
KOHCTUTYIIMOHHO-TIPABOBOMY CMBICTY HE MPEJIOJaraeT, 4To COBEPIICHUE TaKOu
caenku (B KOTOPO# BeIpakeHa BOJIS IIPaBOOOIaAaTe s 3eMEILHOIO y4acTKa Ha ero
OTUYXJICHUE U KOTOpasi ObLJIa MPEANOChUIKON I BOSHUKHOBEHUS BJIQJICHUS, a B
TEYCHUE BJIAJCHUS COOCTBEHHHMK 3E€MEJIBHOTO y4acTKa HE TPOSIBISI HaMEpeHUs
OCYILECTBJIATh BJAACTh HaJ BEIIbI0) caMO IO ceOe MOKET ObITh OCHOBAHHEM IS
IMPU3HAHUS JABHOCTHOTO BIIAJICHUSI HEIOOPOCOBECTHBIM M TMPEMSITCTBUEM ISl
npuOOpeTeHHs TMpaBa COOCTBEHHOCTHM Ha Bellb (3€MENbHBIA y4YacTOK) B CHIY
IpUOOpeTaTeTbHOM JaBHOCTH.

2. BoeisiBneHHbIi B HacTosieM [locTaHOBIEHHH KOHCTUTYIIMOHHO-TIPABOBOM
cmbicn mnyHkta | cratem 234 T'K Poccuiickoit ®@enepaiuu  sSIBISETCS
o0m1e00s3aTeNbHBIM, YTO MCKIIOYaeT Jo00e HHOE €ro MCTOJKOBAHHE B
IPaBONPUMEHUTEIBHON MPAKTHKE.

3. CyneOHble TMOCTAaHOBJICHHUS MO Jeny TpaxkiaanuHa BoakoBa Bukropa
BinagumupoBuda, BbIHECEHHbIE Ha OCHOBaHMM TiyHkTa | crtateu 234 T'K
Poccuiickoit @enepanyiv B UCTOJIKOBAHUM, PACXOASIIIEMCS C €70 KOHCTUTYLIHOHHO-
MIPAaBOBBIM CMBICIIOM, BBISIBIEHHBIM B HacTosimieM [locTaHOBIEHHUM, MOIJIEkKAT
MEPECMOTPY B YCTAHOBJIICHHOM MOPSIIKE, €CIU JJIsl ’TOTO HET UHBIX MPENATCTBUM.

4. Hacrosimee [locTaHOBIIEHNE OKOHYATENBHO, HE MOJJIEKUT 00KalIOBaHHUIO,
BCTyHaeT B CHJIYy CcO JHS OQUIMATBLHOTO OMyOJWKOBaHMS, JCHCTBYET
HEMOCPEJICTBEHHO M HE TpeOyeT TMOATBEPKACHHUS JPYTUMU OpraHaMH U
JOJKHOCTHBIMU JIULIAMH.

5. Hacrosimee  IlocTtaHoBieHHE  TMOJUICKHUT  HE3aMEIIUTEIHLHOMY

onyosmkoBannio B «Poccuiickoii razere», «CoOpaHuM 3aKOHOJATEIHCTBA
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Poccuiickoit @enepaunn» U Ha «OdHUIMAIBHOM HHTEPHET-NOpPTale MPaBOBOU

uHpopMarun» (WWW.pravo.gov.ru).

Koncruryunonssiii Cyn
Poccuiickoit @enepannu
Ne 48-11



